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Objective of SOPA

.In Singapore, the Building and

Construction Industry Security of Payment
Act (“SOPA”) was enacted to speed up
payment and facilitate cash flow in the
building and construction industry by
giving parties a statutory right to seek
payment for construction work done. It
also introduced a fast and low-cost
adjudication mechanism to deal with

payment disputes.

The statutory right to claim for payment,
and to defend such claims, is subject to
strict compliance with the requirements,
procedures and deadlines as set out in
SOPA.
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time since it came into force on 1 April
2005 pursuant to the Building and
Construction Industry Security of Payment
(Amendment) Act 2018 (“Amendment
Act’) that was recently passed by the
Parliament on 2 October 2018. The
amendments are expected to be operative

in the second half of 2019.

4.The purpose of this article is to highlight
some of the important provisions under
SOPA and corresponding changes under
the Amendment Act from the perspectives

of both the claimant and respondent.

Does the claim fall under the scope
of SOPA

5.First of all, it should be noted that the
scope of SOPA is limited to claims for
payment for carrying out construction work
in Singapore, or for supplying goods or
services in relation to construction work in
Singapore. “Construction work” includes
the prefabrication of components to form
part of any such works. The contract must
be in written form and made on or after 1
April 2005. Claims can be made for either
progress payments while the construction
project is still ongoing, or for final payment

after all the works have been completed.

6.Under the Amendment Act, the scope of
SOPA will expand to include:

(i) prefabrication works carried out

locally for overseas projects, where

both parties to the agreement are

locally registered entities;

3.

MHM Asian Legal Insights

3.The SOPA will be amended for the first

SOPA i%(F. 2005 4 4 A 1 BIZHEST
Nf=H.2018 £ 10 A 2 HICEXTHIR
SN 1= 2018 £ SOPARIE A (TRIEE])
[CEIE, MIHTHEESND, COHIE
[T 2019 ERFICEESIDIFETH
%o

AR TIL. SOPAZDEERREY. HF
RARUVHEFERAOBEAICHET 5N
EEICEDICHENBTERBNT 5,

SOPA EZMDRa—7F

9. SOPA EIE. Y U AR—ILTE
SNZBETIEXIICNICEEL TH
HBEhbARPCY—ERDEHOXL
FERICBR-THEAINDAICBET D
DENHD, CITWS NTBEITE) IS
(X BEYMDO—E L G HERE D DMEH
ATHEEN D, F 1. SOPA i%I£.2005
FA4R1BUBICER SN ZRZHEICE
DLEHZOHBRIND BEETSE
THITHESLLD, IERTRIIERHN
BXIWDERETHENTE D,

WIEEIC &L NIE, SOPA EmE R &R
TRREETHTHLREINDS :

(i) BHEOWMABABEMND VAR
—ILOBMEATH>T, PUH
R—ILUNDETOEEIZED
HIZS O HR—ILER T

The information provided in this bulletin is summary in nature and does not purport to be comprehensive or to render legal advice
Please contact our lawyers if you would like to obtain advice about specific situations

© 2019 Mori Hamada & Matsumoto. All rights reserved



MHM Asian Legal Insights

7.

8.

9.

AR EHRA B R E B

Mor1 HAMADA & MATSUMOTO

(ii) construction and supply contracts
that

provided the claims relate to the

have been terminated,
construction work done or supply of
services that occurred before the
contract was terminated; and

(iii) repeated payment claims.
How to make a claim

A claimant must first serve a payment
claim (in writing) within the period stated in
the contract. If there is no period provided
in the contract, a payment claim may be
made at such intervals that the claimant
stipulates. If the construction contract has
been terminated before the claimant was
fully paid, the contractual provisions
relating to the timelines for making a
statutory entitlement to progress payment
under SOPA must still be complied with'.
Under the Amendment Act, a payment
claim will be valid even if it is served
before the date or the period specified in
the contract, and regardless of why or how
much earlier they were served. Any
payment claim served before the
stipulated or prescribed date is deemed to
have been served on the date so
stipulated or prescribed.

also be

The payment claim must

supported with relevant documentation
and calculations of the claimed amount
according to the contract, or on the basis
of reasonable value.

In addition, the SOPA prescribes a 6-year
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' CHL Construction Pte Ltd v Yangguang Group Pte Ltd [2019] SGHC 92
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limitation period for the making of payment
claims. However, the Amendment Act has
reduced the limitation period to 30 months.
In other words, a payment claim must be
served no later than 30 months after the
date on which the goods and services that
the payment claim relates to were last
supplied (for supply contracts), or the
latest of the following: (i) the date that the
construction work that the payment claim
relates to was last carried out; (ii) the
issuance date of the last document
the the

construction work; and (iii) the issuance

certifying completion  of
date of the last temporary occupation
permit as at the time the payment claim is

served (for construction contracts).

IV. What to do if you receive a payment
claim
the

respondent who receives a payment claim

10. Under a construction contract,

must serve a payment response to the
the

respondent intends to pay or not. One

claimant regardless of whether
needs to be mindful that the timeline for
preparing a response is quite tight, as

described in item 14.

11. Under a supply contract, the respondent
may respond to the payment claim simply
by paying the relevant amount. However, if
the respondent intends to withhold any
amount, he must also provide a payment

response.

12. Such payment response must state all

the reasons for withholding all or any part

10.

11.

12.
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of the claimed amount. The respondent’s
failure to file a payment response will be
considered as an unequivocal
representation that he would not raise any
objection to the claimant’s payment claim?.
During adjudication proceeding, the
respondent will not be able to raise any
reason other than those that were included
in the payment response. This rule is
subject to two exceptions under the
Amendment Act, which are detailed in item

17 below.

13. Under SOPA, “pay if paid” and “pay
when paid” clauses are void, which means
that the

payment on the ground that it has yet to

respondent cannot refuse
receive payment from another party in

relation to the same project.

14. The

provided to the claimant on or before the

payment response must be
date according to the terms of the contract,
subject to a maximum of 21 days after a
payment claim is served. If the contract
does not specify a date, the respondent
must provide the payment response within
7 days after a payment claim is served

(“due date for payment response”).

15. As stated in

Amendment Act deems early payment

item 7 above, the

claims to be served on the stipulated or
prescribed date for the submission of such
payment claims. This means that even
though a respondent receives an early

payment claim, the time for providing the

13.

14.

15.
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2 Audi Construction Pte Ltd v Kian Hiap Construction Pte Ltd [2018] 1 SLR 317
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payment response (as stipulated in the
contract or prescribed under the SOPA)
will not start running yet. Rather, the time
for providing the payment response will
only begin to run from the stipulated or
prescribed date of submission of the

payment claim.

V. Adjudication by the
Mediation Centre (“SMC”)

Singapore

16. If the respondent fails to pay the amount
or does not respond to the payment claim
within the stipulated period, the claimant is
entitled to apply for adjudication to be

conducted under the adjudication rules of

the SMC. The claimant must make an
adjudication application within 7 days after

being entitled to make the application.

17. The

adjudication response to contest the claim.

respondent can then file an
The adjudication response cannot include
any reason for withholding any amount,
cross-claim, counterclaim and/or set-off
unless the reason was included in the
The

Amendment Act provides an exception to

relevant payment response.
in two situations:
the

objections only arose after it provided the

this rule (i) where

circumstances  of respondent’s
relevant payment response; and (ii) where
the respondent could not reasonably have
the

providing the relevant payment response.

known of circumstances when

18. The adjudicator will be appointed by the
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SMC, who will
adjudication claim in a timely manner as

stipulated under SOPA. The adjudicator

then determine the

will determine the adjudicated amount to
be paid by the respondent (if any), the
date for payment of the adjudicated
amount, the interest payable on the
adjudicated amount, and the cost of

adjudication payable by each party.

19. An adjudicator only has the power to
determine the amount to be paid by the
respondent to the claimant, if any, but has
no mandate to order that the claimant pay

or refund the respondent.3

20. The respondent is entitled to file a

review of the adjudicated amount,
provided that it has paid the adjudicated
amount and the adjudicated amount
exceeds the relevant response amount by
at least S$100,000. The review will be
conducted by a different

appointed by SMC.

adjudicator

21. Under the Amendment Act, the claimant
also has the right to file an adjudication
review application if the claimed amount
exceeds the adjudicated amount by a
certain amount (which will be prescribed
by subsidiary legislation after the

Amendment Act comes into force). In the

event that both the respondent and

claimant submit a review application, only
one adjudication review will be conducted.

Nonetheless, the review adjudicators will

19.

20.

21.
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® Quanta Industries Pte Ltd v Strategic Construction Pte Ltd [2015] SGHC 02
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consider the submissions from both
parties regardless of which party initiated

the review.

VI. How to enforce an adjudication

determination

22. Unless and until it is set aside by the
court, an adjudication determination made
under SOPA is binding on the respondent
and may be enforced in the same manner

as a judgment debt.

23. Under the SOPA, a respondent must
pay the adjudicated amount (if any) to the
claimant within 7 days after the
adjudicator’'s determination is served on
the respondent, or by the date determined
by the adjudicator, whichever is later. A
claimant who does not receive payment of
the adjudicated sum by the due date is
entitled to suspend work or its services
and/or to claim a lien over goods supplied

by the claimant.

24. A party who is dissatisfied with the
adjudication determination can apply to
the court to set aside the adjudication
determination, provided that it must first
pay into court as security the unpaid
portion of the adjudicated amount. The
court in deciding on the setting aside
application will assess whether any
mandatory provision under the SOPA has
been breached, and in making this
assessment, the court cannot consider the

merits of the adjudication determination.”

VL.

22.

23.

24.
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* Comfort Management Pte Ltd v OGSP Engineering Pte Ltd [2018 SGCA 19.
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When the Amendment Act is in force,
there will be a list of a non-exhaustive list
of grounds on which parties can
commence proceedings to set aside the

adjudication determination.

VIl. Advantages and disadvantages of
the adjudication under
SOPA

25. Timeline. The main advantage of the

process

adjudication process under SOPA is that it
is much simpler and faster procedure as
compared to making a claim through court
or arbitration. The flip side however, is that
there are fixed and short deadlines under
SOPA which the parties need to comply
with strictly. For example, the court has
found an adjudication determination to be
invalid on the ground that the adjudication

application was filed too late.®

26. Cost. The adjudication costs consisting
of SMC’s application fee is capped at a
certain amount. The adjudicator’s fees are
subject to a maximum amount of $$2,400
for claimed amount up to S$$24,000, or
where the claimed amount exceeds
S$24,000, a maximum amount of S$2,400
per day and not exceeding 10% of the
claimed amount.® This is much lower
compared to the costs for litigation or
arbitration, especially where the process
tends to be longer (1-2 years on average)
than the adjudication process (2 to 4

months).

VIL.

25.

26.
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Z YTL Construction (S) Pte Ltd v Balanced Engineering & Construction Pte Ltd [2014] SGHC 142

http://mediation.com.sg/assets/Adjudication/31-March-2017/Annex-B-Fee-Schedule-5th-Edition-1-April-

2017.pdf
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27. Duplicity of The

adjudication proceeding under SOPA does

proceedings.

not preclude a party from filing concurrent
legal proceeding in court or arbitration.
The adjudicator has to terminate the
adjudication proceeding only if the dispute
is resolved by the court or arbitration.
be

claim is

Hence, there can
the
adjudicated and litigated at the same time,
the

Furthermore,

duplicity  of
proceedings if being
costs

the

adjudicator's determination will cease to

thereby increasing

unnecessarily.

be binding once the adjudicated amount is
finally determined by the court or
arbitration. In this sense, the adjudication

determination is only an interim relief.

28. The suitability of filing a claim under
SOPA will depend on several factors but
usually the 2 deciding factors would be the
quantum of the claim amount and the
SOPA is

definitely a helpful mechanism to obtain

complexity of the dispute.

prompt relief to its cash flow constraint
provided that the claim falls under the
purview of SOPA and the claim is pursued
with  the
procedures and deadlines set out in
SOPA.

diligently in accordance
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